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Foreword

INVITATION TO COMMENT

This Discussion Paper for the Child Protection Review in South Australia has been prepared

to assist persons or organisations who wish to contribute information to the review. It provides
readers with an overview of the legidation, policies and practices, poses key questions that can
be addressed through written submissions and provides an opportunity for al interested people
to put relevant information to the Review. Written submissions will need to be forwarded to
the Secretariat by 28 June 2002.

The review to be undertaken isin respect of the protection of children and young persons from
abuse or neglect and will include consideration of the broad issues of:

B |egidation, policies, practices and procedures of government and its funded services and
assessment of their effectiveness;

early intervention and prevention strategies,

services provided to those involved in child protection;

adequacy of the crimina law and police procedures; and

strategies, systems and legidation for improving protection;

and will also make recommendations to government for improvement.

The review is specifically focusing on the protection of children and young persons from
abuse whether it is physical, emotional, sexual or neglect.

Abuse may occur in anumber of circumstances including whilst within the care of parents or
family, in aternative care, a school, in government or private institutions, undertaking activities
run by private organisations, in employment, whilst they are in the public environment or living
on the streets. Abuse can occur across al social, economic, ethnic and cultural groups.

Information about these matters is being sought from government and non-government
agencies, interest groups, consumers of services including parents, children and young people,
community groups, religious, recreationa and sporting organisations and the public in general.

You are strongly encouraged to participate in the review and assist in the important task of
improving child protection by helping to find solutions for any impediments or problems with
the present system of protection. This discussion paper does not prevent you from raising other
issues which may not be mentioned in the paper, so long as they are covered by the terms of
reference. It would assist if you are providing information in response to particular questions
to indicate the question number. If you are unable to make a written submission and would like
to make comment in other ways, you may contact the Secretariat to determine how your
information may best be provided.

MsRobyn Layton, QC
Chair,
Child Protection Review.
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WRITTEN SUBMISSIONS
Written submissions can be forwarded to:
Child Protection Secretariat
PO Box 287
Rundle Mall
Adelaide SA 5000
Email: childprotectionreview@dhs.sa.gov.au

For further enquiries phone:

Rae Rix, Administrative Officer
Child Protection Secretariat

Telephone: 8226 6109
Email: childprotectionreview@dhs.sa.gov.au



Background

1. INTRODUCTION

In March 2002 the State Government announced areview into child protection in South
Augtrdlia. Recent events had highlighted the need for an urgent, wide-ranging review of

child protection legidation, services and practices. These events included the handling of past
sexual abuse allegations of children with intellectua disabilities; the perceived breakdown of
mandatory reporting requirements; growing community concern for the welfare of children
within Federal Government detention centres; and concerns about the increasing trend of child
protection notifications.

In South Australia, child protection reports to Department of Human Services have increased by
61% over the past five years adding considerable pressure on that agency’s capacity to respond.
Many families are experiencing unacceptable levels of disadvantage and, as a result, children
and young people are at risk. Strengthening and building family competence in order to reduce
the numbers of children requiring child protection intervention is along-term goal and requires
awhole of government approach.

2. TERMS OF REFERENCE

The government has determined the terms of reference of the review and appointed an
independent chair with alegal background to head the review process. The review is requested
to undertake the following and report to government by December, 2002.

(& To ddiver aplan to the Minister of Social Justice that provides effective strategies to
improve the provision of child protection services in this State and ensure better outcomes
for children, young people and their families.

In doing this, the review will:

m  review Department of Human Services policy, practice and procedures and include
both government and DHS funded services;

m  determine the effectiveness of the legidation, practices and services in protecting
children and young people;

m  provide advice on early intervention and prevention strategies that prevent abuse
of children;

B ensure particular attention is given to the needs of Indigenous children and
their families;

m  consider whether current Acts (the Children’s Protection Act, 1993 and the Family
and Community Services Act, 1973) adequately provides for the care and protection
of children and young people and provide advice on any legidative reform.

(b) Examine the adequacy of the SA criminal law and police procedures in dealing with
child abuse.

(c) Provide advice to government on the strategies and systems required to achieve awhole
of government coordinated and integrated response to the protection of children.

(d) Provide advice to government and consider legislation to ensure organisations protect
children from sexual and physical violence whilst in their care. Particular attention will
be given to screening mechanisms for checking suitability of employees/volunteers,
policies, procedures and training.
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1.

2.

OVERALL AIM

Society is often measured by how well it provides for, and supports, its most vulnerable
citizens. Infants, children and young people need families, communities and environments
to nurture, protect and enhance their wellbeing. Protection of children requires governments,
communities and organisations to work together.

Providing safe environments, building sustainable and functional communities, intervening
early and preventing problems before they arise in order to reduce the numbers of children
suffering abuse and neglect is aresponsibility for al members of our society. How to achieve
this overal goal is fundamental to the review process. It iswith these broad considerations

in mind that the first al embracing question is posed about what you perceive to be the most
important outcome for this Review.

What would you like to see come out of this review?

CHANGING VIEWS OF CHILDREN

Throughout history children have been viewed according to the cultural, societal and economic
conditions of the time and it is through that evolving process that the current concept of child
protection has emerged.

Until the mid 20th Century the predominant belief existing in Western culture regarding
children was that they were the property of their parents and as such parents had every
right to treat them as they saw fit. Thisright included using severe physical punishment
to maintain discipline.”

Although broad notions of child welfare and the philanthropic rescuing of children from
poverty, neglect and cruelty have been evident throughout the last three centuries, child abuse,
particularly that occurring within the home, was only considered a public issue requiring an
organised socia response in the mid 20th Century. Until this time the prevailing view was
that the number of abused children was small and the focus was on controlling delinquent
and anti-socia behaviour in children.®

During the period from the 1960s to the 1980s several critical developments took place that
changed this view. In the 1960s research by the American paediatrician C. H. Kempe resulted
in child abuse being first recognised as a problem. Known as the ‘ Battered Child Syndrome’
Kempe defined abuse as a situation:

‘in which ais child suffering from serious physical injury inflicted upon him by other than
accidental means; is suffering harm by reason of neglect, malnutrition or sexual abuse; is
going without necessary and basic physical care; or growing up under conditions which
threaten his emotional and physical survival’.®
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In the early 1970s in the United Kingdom, a number of inquiries into non-accidental child
deaths firmly placed child abuse in the public arena® By the 1980s, western countries
experienced a dramatic rise in the number of reported cases of child sexua abuse and with
it a greater recognition and response to child sexual abuse occurred.

By the 1990s there was near-universal recognition that a child regardless of sex, religion or
socid origin is entitled to human rights. This recognition was reflected by the adoption of the
United Nations Convention on the Rights of the Child in 1989. The Convention has been
ratified by 191 countries (two have not yet ratified - the United States of America and Somalia),
and reflects aglobal commitment to the principle of children’srights. The Convention states
that children are “neither the property of their parents nor are they helpless objects of charity.
They are individuals and members of afamily and community with rights and responsibilities
appropriate to his or her age and stage of development.” ® This Convention with its associated
obligations, was retified by Australiain November 1990 and underpins child protection
legidation designed to protect children in the 2000s.

The emerging trends of today include a stronger focus on the quality of attachment and
nurturing a child receives in the early years, and a greater recognition of the effects of
witnessing domestic violence, trends that may well see another shift in the nature of the
relationship between the State and families.

In what circumstances do you think a child’s relationship
to his or her parents becomes a matter of State concern?

What must have happened to a child before the State
should be authorised to intervene?

3. KEY AGENCIES

Government

Within South Australia there are a number of government agencies and organisations involved
in the child protection system and a brief summary of the major agencies and their respective
rolesis set out below.

The Department of Human Services

Family and Youth Services (FAYS) has the delegated statutory authority for receiving,
investigating and assessing reports of child abuse and neglect. In most cases it also has
delegated responsibility for children entering the alternative care system. Placement can
be either voluntary at the request of parents for reasons such as family instability, illness,
child’s behavioural problems or the child or parent’s disability, or involuntary without
parental consent when children enter alternative care because of protective concerns. In
the latter case an application must be sought from the Youth Court, for transfer of custody
or guardianship from parents to the Minister to ensure the child or young person’s on-going
care and protection. The grounds for care and protection vary, but many cases concern
allegations of serious abuse or neglect.
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Child Protection Services There are two Child Protection Services located respectively at
the Women's and Children’s Hospital and Flinders Medical Centre. Both services provide
assessment and treatment of infants, children and young people and their families where there
are suspicions of child abuse and neglect.

Child Adolescent and Mental Health Services (CAMHS) provides both general counselling
and support for children and young people with mental health difficulties as well as specific
child protection related services.

Community Health Centres provide primary health care and health promotion,
community development services including counselling for adult survivors of child abuse.
This often forms a major component of caseload counselling for some of the services.

Child and Youth Health (CYH) is a State Government health service, funded primarily by
DHS to provide a range of primary health care programs for children and young people.

DHS Grant Programs provide funds to non-government agencies through the Family and
Community Development Fund, Community Benefits South Australia and the joint
State/Commonwealth Supported Accommodation Assistance Program. Organisations provide
a broad range of support to individuals and families. Funding is primarily targeted toward
community service projects that assist those who are suffering poverty or hardship or at risk
of family breakdown.

Sexual Offenders Treatment Assessment Program (SOTAP) is managed through the Royal
Adelaide Hospital and provides counselling to sexual offenders who are required to attend by
court order. It aso provides counselling services to people who believe they may be at risk
of perpetrating child sexua abuse.

Yarrow Place is a service managed by the Women's and Children’s Hospital and provides
forensic medical, counselling and support to rape and sexual assault survivors over the age
of 16 years.

Justice Department

The Justice Department is a group of portfolios which provides justice services to
South Australians.

South Australian Police (SAPOL) In the area of child protection there are three specia units
within SAPOL. The Child and Family Investigation Units investigate notifications of child
abuse and neglect which may amount to a criminal offence and may do so with assistance
from FAY S socia workers. The Child Exploitation Investigation Section is responsible for
investigating allegations relating to child prostitution and pornography. The Sexual Assault
Unit interviews children over seven years of age who are involved in sexua offence cases.

Office of the Director of Public Prosecutions (DPP) The DPP provides an independent
criminal prosecution service. It initiates and conducts crimina prosecutions in the Magistrates,
District and Supreme Courts. The DPP assesses the likelihood of a reasonable conviction being
made before matters proceed. The DPPis usualy involved in al cases of child sexua assault
and severe physical assault or severe neglect cases.
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The Crown Salicitor’s Office The Crown Solicitors Office isthe principal provider of lega
services to government agencies, Cabinet and the Attorney-Generd. The Office appearsin
the Adelaide Youth Court and before country Magistrate’s Courts sitting as the Youth Court
on behalf of either the Chief Executive of DHS in relation to investigation and assessment
applications, or the Minister in relation to Care and Protection orders. The Crown aso
provides lega advice and legal representation for Minister in the Family Court of Australia

The Youth Court The Youth Court has the jurisdiction to hear and determine proceedings
under the Children’s Protection Act, 1993. The Youth Court hears applications by FAY S for
investigation and assessment orders and care and protection orders. The Care and Protection
Unit which is under the auspices of the Youth Court is responsible for holding/facilitating
family care meetings. Family care meetings provide families aformal opportunity to
identify ways in which they can ensure a child is cared for and protected prior to proceeding
to a care and protection order. The Care and Protection Unit is responsible for the review
of these arrangements.

The Office of the Ombudsman The Ombudsman provides consumers/clients with external
accountability for decision-making occurring within government. The Ombudsman, athough
residing within Justice portfalio, is an independent official who has comprehensive powers to
investigate complaints on behalf of clients. The Ombudsman is able to direct a government
agency to revise any decision made in relation to a client as he or she seesfit.

The Department for Correctional Services has two major arms of the correctional operation

- prisons and community corrections. Case management operates across both these areas.

The aim of Correctional Services is crime prevention through the development and delivery
of avariety of programs to address criminogenic need and to equip offenders with knowledge
and skills to take their place in the community. Community corrections involves post-prison
or post-court management of offenders in fields such as probation and parole, bail, home
detention and community service.

The Education Sector

Department of Education, Training and Employment (DETE) provides educationa services
for children, students and young people and monitors, licenses and approves child care services
for children. Services cater for children and young people from preschool to year 12, including
post school training and pathways planning. DETE meets its obligations in monitoring and
regulating children’s services' and ensuring the statutory and legal obligations of the department
are met. It isaso responsible for training and development for employees to ensure that
mandatory reporting responsibilities are fulfilled.

Special Investigations Unit This unit addresses more serious complaints against DETE
employees which can come through notifications made by FAY S and/or the police. The unit
liaises with police when they follow through with criminal investigations. The sectors covered
by the unit include those employed in the Children’s Services Act, Government School and
Children’s Services Sector and TAFE.

Children’s Services (Licensing and Standards) DETE has the responsibility for licensing and
approval of non-government child care centres, baby sitting agencies, Outside School Hours
Care and Family Day Care. This unit addresses complaints which can come via notifications
made by FAY S and/or police. Thisunit liaises with police when they follow through with
criminal investigations.
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Non-Government Education Bodies

Association of | ndependent Schools SA One of the roles of the Association is to support
non-government independent schools to develop programs and policies which ensure all
staff including volunteers are aware of their legal obligation to notify, have appropriate
training and encourage curriculum on the subject of child protection and human
relationships. It is an association of non-government, non-Catholic independent schools.

South Australian Commission for Catholic Schools (SACCS) has developed a Child
Protection Policy which shapes the work of all Catholic schools in the area of child
protection in order to safeguard the welfare of children. The policy provides advice and
assistance in developing protective and preventative programs, in partnership with
families; encourages participation in training courses for mandatory notification; provides
curriculum on care and protection and provides information in supporting students who
have been abused.

Non-Government Community Services Organisations

Non-government community service organisations provide arange of services to families and
children including residential and in-home support, family and child counselling and therapy,
education/skills development, family relationships counselling, advocacy and information and
referral. There are alarge number of non-Government community service organisationsin
metropolitan Adelaide and various country |ocations throughout South Australia providing
services to families and children in need.

Victim Support Service is a non-government service that provides counselling and group
work to non-offending parents and a state wide court companion service to support and
assist families through the court process.



1. EARLY INTERVENTION AND PREVENTION STRATEGIES

Early intervention strategies, often linked with universal services are one of the most effective
ways of ameliorating the effects of child abuse and neglect.(6)

Family and Community Support

The importance of the need for broad community involvement in caring for children and young
people is aptly encapsulated by an African proverb ‘it takes avillage to raise achild’. The
importance of ‘community’ is being increasingly recognised by governments and child and
welfare sectors as essentia in preventing child abuse and neglect. In the past, efforts to prevent
child abuse and neglect have often been perceived as being ineffectual due to the underlying
structural forces and community factors that impact on families and children: ie increasing
poverty, poor housing, overcrowding, unemployment, limited education.

However, the move to afamily support mode! in child protection aimed at providing a more
holistic approach to preventing abuse ™ with afocus on ‘whole of community’ approaches,
including early intervention initiatives, is gaining momentum.

Moves towards creating ‘social capitd’ have gained prominence with calls for more effective
community support to assist families that are struggling in caring for children and young
people. Research suggests that timely support services can both prevent the escalation of a
crisis requiring a more intrusive response and can be effective in breaking cycles of need.®

Appropriate intervention services are those that support families when in need, build on family
strengths, assist families to manage their own needs and are easy to access. Such interventions
may include equipping families with information, skills and resources and are essential to
providing a safe and secure home life for children and young people.

What forms of family and community support should
be provided to effectively assist struggling families?

Community Education

Community education programs include media campaigns, information materials and training
programs for parents, professionals and community groups. In the last decade, societal
awareness of child abuse and neglect and a grester understanding of children’s developmental
needs has been at its highest.® Audits conducted over a number of years nationwide have
highlighted an increased community awareness about the damage suffered by children through
abuse and neglect. Community awareness and recognition of the forms of abuse is expanding
and an increased number of agencies/individuals are also becoming aware of the effects on
children of witnessing domestic violence.

The development of child abuse prevention community education information such as
Never Shake a Baby and Parenting Information Guides produced by Parenting SA have
proved popular and successful. Many parenting education courses are provided by non-
government organisations.

10



Is there a need to increase or improve community
education programs and if so, in what way?

Personal safety or protective behaviours programs

Personal safety or protective behaviour programs are targeted towards school age children to
help them protect themsalves from child abuse. These programs are aimed at assisting children
to identify dangerous situations and help them to talk about their feelings and have been a part
of primary school curriculum since the 1980s. They are considered by many as one effective
mechanism for preventing childhood sexual victimisation. The focusis on teaching children
how to avoid awide range of potentially unsafe situations, one of which is child sexual abuse.

What early intervention and prevention strategies are
required, if any to provide appropriate support to
children and their families?

2. INTERAGENCY COLLABORATION AND PARTNERSHIP

Coordination of child protection networks has been generally regarded as a desirable work
practice.®® |nter-agency and inter-professional cooperation and coordination has been a
common theme in child abuse research for many years™ and recognition that child protection
services are part of awider child and family support system reinforces the need for effective
collaboration between child protection services and other family support agencies.

Problems in inter-agency and inter-professional communication and coordination often exist
and these may be further compounded as child protection services reduce their role as primary
or coordinating agencies, leaving family support services with greater responsibility for case
coordination.®?

A genera principle of child protection systemsiis that a coordinated response leads to more
effective interventions, improved service delivery by avoiding duplication and overlap,
minimisation of gaps for clientsto fall through and grester clarification of agency or
professional roles and responsibilities.

Interagency collaboration and coordination is not a natura state and does not merely result

from good intentions. While there is overall agreement that cooperation is essentid it has
been commonly reported as being difficult to achieve.™®

Is the current system efficient and sufficient to achieve
inter-agency collaboration and coordination?

What changes, if any, are required to enable effective
interagency collaboration and coordination?

11



3. CLIENT/CONSUMER FOCUS
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One of the principles of providing effective services for families and children is ensuring
the voice of the ‘client’ or ‘consumer’ and the community is considered when planning,
managing and delivering services. Good customer service models have impacted on service
provision in the private sector and similar approaches are of increasing importance in
government and non-government human service provision. Knowledge of the client’s
needs and expectations, their perception of the benefits of the services and the way in which
an organisation manages and evaluates its relationship with its clients (feedback, complaints,
appeal's process) are important aspects of good customer service.®

Legidation directs workers to give due consideration to the views and wishes of the child
and for them to be involved in decisions that affect their lives. The key principle of the
Children’s Protection Act, 1993 states that the powers must always be exercised in the best
interests of the child. The child'sview is crucia in decision-making, however, this must also
be balanced with other knowledge that is available from the family and professionals.

In the area of statutory child protection services the fundamenta principle of partnership with
families underpins intervention. It is understandable that many families may view investigation
into allegations of child abuse and neglect as painful intrusionsinto their lives. Thus a
partnership approach involving working with parents/caregivers and their networks is desirable
so that the responsibility for promoting the welfare of children is shared by both the State and
the parents.“® It is not about equal power, but about working towards a common goal.
Intervention based on openness, joint decision-making and a willingness to listen are principles
which should underpin intervention.

Ensuring effective client input, providing an appropriate complaints and feedback process,
and listening to those to whom services are provided are matters of considerable complexity
within a statutory welfare setting.

Is the current system efficient and sufficient in
achieving a appropriate client/customer focus?

What changes, if any, are required to enable the
development of an effective client/customer focus?



4. EDUCATION AND TRAINING

Education and training in recognising, responding to and addressing the effects of child abuse
and neglect is essential for anyone working in the area of child protection.

Compulsory reporting of cases of suspected child abuse and neglect was first introduced in
South Australiain 1969. In 1986 the report Sexual Abuse Task Force in South Australia stated
that many professionas were reluctant to report. As aresult it was recommended that a core
education package be devel oped that covered essentia areas to ensure professionals and those
working with children were aware of, and fulfilled their mandatory reporting requirements.*®

Mandatory natification training now occurs in the University of South Australia, Flinders
University, University of Adelaide and TAFE. Teachers are required to undergo training in
order to gain teacher registration in the state system and the Catholic school system asa pre-
requisite of employment. Thereis no current legislative requirement for professionas working
with or in contact with children to undergo training in identifying and reporting suspected child
abuse and neglect.

DHS Women's Statewide is the leading interim agency for providing training and workshops
across South Australia for those working with adult survivors of child sexual abuse.

Inter-agency training on interviewing children and caregivers for SAPOL and Family & Youth
Service staff has been occurring since 2000. The police, Child Protection Services and FAY S
provide joint training to ensure the successful coordination between the various agencies
working in this area.

Is the education and training in child protection effective
and sufficient, for those required to work with children?

What changes, if any, are needed to education
and training?

13



5. STATUTORY INTERVENTION - CHILD ABUSE AND NEGLECT
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Throughout Australia and other western countries, statutory child protection agencies have
during recent years struggled to respond to the rising numbers of reports and the inadequacies
of an investigatory style approach for dealing with the complex needs of children and families.
Most child protection agencies recognise the need to assess the child in the full context of their
family and environment rather than concentrate on a purely investigatory role.*? Nevertheless,
systems often remain ‘incident’ driven and ‘ process’ orientated rather than focusing on broader
outcomes for children and families.

In South Australiawithin FAY S areform of child protection was undertaken in 1997 to
target its resources to families where children were at highest level of risk of further abuse
and neglect. Whilst this strategy appears to have improved protection for those assessed
at high risk, concern has been expressed about the numbers of families who are unable to
access services when children are not considered at high risk, but for whom there are
significant concerns.

Some writers question the focus of responding to an incident of child abuse and neglect alone
arguing for an approach which focuses on fully assessing the ‘harm or risk of harm’ to the child
and the ‘ protective needs of the child’, within the family and community context as likely to
lead to amore holistic and child focused approach to children and families.®®

The dud aims of investigating alegations of abuse and neglect whilst at the same time
providing interventions to strengthen and support families, can create tensions and significant
dilemmas for workers intervening in child protection cases. Nevertheless, it iswidely
recognised that effective support for families must address the underlying problems associated
with abuse and neglect. It is aso accepted that timely, responsive and culturally appropriate
services can assist families and children at risk, preventing an escalation of more serious
problems and reducing the likelihood of family breakdown. However, the capacity for many
statutory welfare agencies to undertake this role appears to have decreased.

Is the current system of responding to allegations of child
abuse and neglect effective and sufficient in the protection
of children and young people in South Australia?

What changes, if any are needed to ensure that families
receive appropriate intervention and support?



6. STATUTORY INTERVENTION - CHILD SEXUAL ABUSE

One important area of interest to the review are children who have been subjected to sexua
abuse and whether the current criminal justice system provides adequate protection for this
specia group. The manner in which agencies intervene in child sexua abuse cases has been
highlighted in recent media attention and draws particular attention to the importance of
providing appropriate and effective responses. The areais complex and requires consideration
of anumber of system-wide issues and significant community debate. It is for this reason that
the issue of child sexua abuse is dedlt with as a separate topic for discussion.

When viewed within the context of misuse and aberration of power, intervening in child sexual
abuse cases requires skilled and professional workers to ded with the power imbalance whilst
at the same time not underestimating the psychological impact of sexua abuse on the child and
the addictive nature of the offence for offenders.

In South Australia, DHS through Family and Youth Services has the statutory responsibility
for receiving notifications and investigating and/or making inquiries into allegations of
suspected child sexua abuse. Investigations may be conducted jointly with the Police with
Child Protection Services providing assessments.

DHS (FAYS) hasamajor role in dedling with the child and the family in intra-familial cases

of child sexual abuse whilst SAPOL has the major role in dealing with the alleged offender.
SAPOL is responsible for dealing with child sexual assault matters when the offender is outside
of the family and the parents are protective of the child. If it emerges there are ongoing
protective concerns, DHS (FAY S) may become involved.

Is the current system for dealing with allegations of
sexual abuse, effective and sufficient in protecting of
child sexual abuse victims?

What changes, if any, to the system are needed ensure
that children receive appropriate intervention,
assessment and treatment?

15
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CHILDREN IN THE ADULT CRIMINAL COURT

There is widespread community concern that many child sexual abuse victims are not being
adequately protected by the current criminal justice system and that different measures are
required to deal with this specia group.

Many academics and organisations™ are already on notice as recording their particular

concerns that:

B anadult criminal court system which subjects children to prolonged cross-examination
adds further traumato victims;

m  thecourt or jury may not have the capacity to consider child developmental aspects and
instead treats children as ‘adults’;

B cross-examination can confuse and discredit child victims resulting in nolle prosequis
because the child's distress prevents continuation;

m  delaysin proceedings add further trauma, may result in children confusing times,
dates, events and also prevent families from healing and getting on with their lives;
and

m  child sex offenders are rarely convicted.

Thereis aso increased community debate regarding the current adversarid system for dealing
with matters of child sexual abuse and the need for a different approach has been discussed
for many years. In 1995 National Association for the Prevention of Child Abuse and Neglect
(NAPCAN) called for the reform of the current system advocating a revised inquisitorial
system based on clearly identified values and aims, principally:

m  the encouragement of offenders to accept responsibility for their offences and
accept treatment;

m  acourt processthat is ‘child-friendly’;

m  aflexible system for ascertaining the truth that would be strict enough to safeguard
the rights of the accused.®

Is the current system for dealing with allegations of
sexual abuse fair, effective and sufficient in protecting
of child sexual abuse victims?

What changes, if any, to the system are needed ensure
that children receive appropriate assessment and
treatment but with adequate safeguards for the accused?



8. SEXUAL ABUSE OF CHILDREN WITH DISABILITIES

Recent allegations in relation to children with intellectual disabilities being abused, have
added impetus to ensuring appropriate mechanisms are in place to protect this most
vulnerable group of citizens.

Unlike children without a disability, the risk of sexual abuse is often greater for children with
disabilities because they are more reliant on carers and have greater number of people involved
in their daily care. They may live in homes or institutions, have communication or intellectual
difficulties and physical limitations that leave them more vulnerable to sexual abuse aswell as
limited access to information and limited understanding of sexuality and difficultiesin
benefiting from protective behaviours education.

Adolescence is often a particularly difficult period for families when increased interest in
sexual activity occurs. Thisinterest combined with alack or limited understanding of
sexuality, may result in them being more vulnerable to becoming involved in sexually
exploitative relationships.®

Is the current system effective and sufficient in its
coverage and protection of children with disabilities
from sexual abuse?

What changes, if any, are needed to ensure children
with disabilities are protected?

17
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SEX OFFENDERS

Whilst there is widespread concern regarding people who commit sexua offences against
children, it is unknown just how many offenders there are in the community. Offenders come
from all walks of life and professiona backgrounds.

Literature shows that most male offenders are not mentally ill, come from al religious, social,
educationa and cultural groups, are most likely to be heterosexual men who aso have sex with
adults, have a tendency to deny or minimise the seriousness of their behaviour, and are likely
to have long histories of abusing children often beginning in their own adolescence.®

When children make allegations it is often very difficult for people to believe and accept them.
Parents and adults surrounding the child are often thrown into crisis and experience severe
emotiond reactions. System responses are complex and there can be a significant delays
between the first report and any subsequent court action.

Many alegations of child sexual abuse do not end up with the perpetrator being charged by
the police and as aresult no conviction or penalty results. Of the child sex offenders who do
come before the courts, few are convicted of an offence. Of those that are imprisoned, many
offenders once released return at some point to live with their families or establish new
partnerships often with their sexual attraction to children gtill present. Currently in South
Australia no treatment or therapy is available within the prison system for convicted sexua
offenders athough there is treetment and therapy available in the community.

Is the current system for dealing with sexual offenders
effective and sufficient in protecting child sexual
abuse victims?

What changes to the system are needed to ensure that
offenders receive appropriate treatment whether in
prison or in the community?



10. SCREENING AND MONITORING

Many government agencies have in place processes and procedures for dealing with screening
and monitoring of persons who are employed in child-related employment. Such processes
include police checks for new employees, compulsory mandatory reporting training, Internal
Review Units, etc. However, there is no overriding mechanism that requires al government
and non-government agencies to put such procedures in place.

Of interest to the Review is what mechanisms agencies currently have in place in regard to:

B systems or processes which prohibit persons who have been convicted of a serious
sex offence or serious physical abuse from applying for child-related employment,
accepting child-related employment or remaining in child-related employment (paid
staff or volunteers);

m  guidelines for responding to disclosures or discovery of abuse whilst ensuring fair
investigation of complaints and allegations;

B processes for considering a person’s suitability to work with children including the kinds
of screening and checking processes to be undertaken;

m  guidelines for responding to alegations of child sexual abuse made against an employee
whilst in employment;

m  procedures which require al employers to notify when any employee has been through
adisciplinary proceedings in relation to sexua misconduct with a child.

Is the current system effective and sufficient in
screening and monitoring persons working or
volunteering in ‘child related activities’?

What changes, if any, are required to ensure children
are protected in all areas of their life?
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11. ABORIGINAL AND TORRES STRAIT ISLANDERS

Ongoing cultural dispossession, in its various forms over the past 200 years, have impacted
on Indigenous people socially, economicaly, physically, psychologically and emotionally.?
When workers intervene with Aboriginal families and communities where there are concerns
for children’s safety and protection, they must be especially sensitive and culturally aware to
ensure the past mistakes are not repeated.

Aboriginal and Torres Strait Islander children are significantly over-represented in the
protection and care system of all States and Territories.® Whilst they comprise only 2.7%
of children in Australia, they constitute 20% of those placed in alternative care.®®

The removal of Aboriginal children by white welfare authorities has caused significant
pain and suffering and strained relationships between the Indigenous and non-Indigenous
peoples.@” All service providers whether statutory or in supportive role must work with
Elders and leaders to build relationships and develop approaches that best meet the needs
within each community.®

Some authors argue for a complete revision of protective servicesin relation to Indigenous
peoples. Findings of the National Inquiry into the Separation of Aborigina & Torres Strait
Idlander Children found that not one submission from an Indigenous organisation believed
current interventions from child welfare departments to be an effective response to child
protection needs. The inquiry recommended new legidlation to be enacted based on self-
determination. Theright to self-determination is the right to take responsibility.® Mechanisms
that enable Indigenous people to identify and contral the best ways of dealing with children’s
safety and protection are essential.

Is the current system efficient and sufficient in providing
protective services for Aboriginal children and families?

What changes, if any, are required to enable the
effective provision of protective services?
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12. MULTICULTURAL COMMUNITIES

Research from around the world indicates that child abuse and neglect occurs within all
cultural and socio-economic groups. No cultural group approves of child abuse; however,
whether specific behaviour constitutes appropriate discipline or punishment or whether it
constitutes child abuse and neglect may vary in each society.®® There are also differences
between countries according to their level of adoption and implementation of emerging
international standards.

Decisionsin child protection are often made according to the value base of the dominant
culture without the acknowledgment of the cultural diversity that existsin the community.
Children from culturally and linguistically diverse backgrounds have particular needs in relation
to child protection and for intervention to be successful, responses must be culturally sensitive.

Children living in households where the level of proficiency in English islimited may have
difficulty accessing arange of services and networks that can offer protection. Many recent
arrivals have fled war and famine, and may have been located in refugee camps for a number
of years. These children may require specific and targeted services to deal with climatisation
issues and emotional trauma. Identifying and intervening when there are child protective
concerns within this context offers significant challenges.

Many families, particularly recent arrivals, lack family and access to wider socia supports,
may be suffering significant loss and grief, are not familiar with Australian norms, customs
and laws and may be very fearful of government departments if they come from repressive
regimes. Workers may have difficulty in finding the appropriate balance between providing
services for the family and providing support and protection to the child.

Is the current system, efficient and sufficient in
providing protective services for children and families
from multicultural communities?

What changes, if any, are required to enable the
effective provision of protective services to
multicultural communities?
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13. CHILDREN IN DETENTION
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Another group of children which have been identified as requiring specia consideration include
those living in the Woomera Detention Centre. There were 148 children primarily from Iraq
and Afghanistan living in detention as at 21 June 2001. Of those, 36 were unaccompanied
minors. Asat 30 April 2002, 18 female children, 30 male children plus one unaccompanied
minor were still in detention.®

State and Territory authorities have the jurisdiction in relation to investigating child protection
concerns, but the State's powers to make and enforce specific recommendations under the
Child Protection Act, 1993 are curtailed by the operation of the Commonwealth Migration Act,
1958. In most cases the basis for intervention results from areport or notification of concern
about the child. In the period April 2001 to March 2002 there have been approximately 110
reports to child protection authorities from the Woomera area.® The Centre is under the
jurisdiction of the Commonwealth and as such State authorities have presented their findings
and recommendations to the Commonwealth Department for Immigration and Multicultural
and Indigenous Affairs, for them to determine what action, if any should followed. Currently
areport from the Department of Human Services is before the Commonwealth Department of
Immigration in relation to children in immigration detention.

Is the current system, efficient and sufficient in providing
protective services for children living in detention?

What changes, if any, are required to enable the effective
provision of protective services to children in detention?



14. CHILDREN BEFORE THE FAMILY COURT

Increasingly the Family Court of Australia and the Department of Human Services (Family
and Youth Services) are dealing with the same families. It may be that both agencies are
involved at the same time or that one agency is actively involved while the other has had
previous involvement.® The Family Court of Australia has jurisdiction under the Family
Law Act, 1975 to make orders in relation to parental responsibility for children. The Family
Court is obligated under the Act to have regard to the best interests of the child and the
paramount consideration in determining issues and the need to protect the child from abuse.

The Family Law Act, 1975 makes a number of provisionsin relation to child abuse, including
providing a definition of child abuse, ensuring that when a party to the proceedings alleges that
a child has been abused or is at risk of being abused notification to State welfare authorities
must occur. Notification to State welfare authorities must also occur when Family Court
personnel have reasonable grounds for suspecting that a child has been abused or is at risk

of being abused.

A Protocol between the Family Court of Australia, Adelaide Registry and the Department of
Human Services (Family and Youth Services) was signed by the Chief Justice of the Family
Court and the Chief Executive of DHS in October 1998. This protocol sets out those situations
where communication is required and establishes the means for that communication. It covers
aspects such as information exchange, referrals of cases of suspected abuse and neglect, options
for interacting with the Family Court and the role of child representatives in representing the
interests of the child with child welfare departments.®?

A pilot program in Victoria, the Magellan Project, has devel oped strategies designed to reduce

the stress to children going through the Family Court system after suffering abuse. Critical

initiatives in the program include:

m  developing better working relationships with the Department of Human Services (Victoria)
and families;

B providing continuity with the judge, the counsellor and the legal counsel throughout
the process.

No financial caps were imposed for Legal Aid and responses from families after
participating in the program have been very positive. The time taken to go through the
courts was apparently halved under the program with the number of times families having
to return to the courts reduced, with many cases resolved earlier in the process and the
orders made more durable.®

Is the current system efficient and sufficient in
providing protection for children who are reported to
or involved with State welfare authorities whilst they
are at the same time before Family Court proceedings?

What changes, if any, are required to enable the
effective provision of protective services to children
in these circumstances?
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15.
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RELIGIOUS, SPORTING AND RECREATION GROUPS

Churches and religious associations and sporting and recreation groups are not ‘public
authorities’ and their leaders and members are not public officials. Therefore, they do not

fall directly within the mandate of government. Nevertheless, community concerns and views
regarding the protection of children when they are in the care of other community organisations
or individuals are of considerable public interest and of interest in this review.

In recent times, there have been substantial alegations of sexua abuse involving clergy,
members of religious orders, ministers of religion, and others involved on a paid or unpaid
basisin and around churches or ingtitutions with or conducted by churches or religious bodies,
including schools, residential homes, youth and fellowship groups in Australia

In many cases investigations or prosecutions of these allegations have been minimal and
concerns exist as to whether there has been suppression of these allegations which in turn
resulted in failure to protect children and young people. Guidelines and accepted protocols
or established lines of communication between authorities (police and child protection
agencies), concerning the way that allegations of this kind should be managed may not exist
or areill-defined.

A number of allegations of abuse from persons involved with sporting and recreation groups
has also emerged highlighting the need to extend protection to children within all sectors of
the community.

Is the current system efficient and sufficient in ensuring
that children who are in the care of others are protected?

What changes, if any, are required to protect children
in these circumstances?



16. SERVICES

A holistic child protection system would offer programs that cover the full range of children’s
needs. Following a comprehensive assessment of needs, services should be available to address
awide range of children’s needs from education, physical health and recreation to specialist
services, counselling and therapeutic treatment.®” Whilst addressing the impact of child abuse
and neglect or adysfunctional family environment, services that aim to develop a child’s health
and wellbeing and promote resilience are seen as important.

Services offered to children and their families who have been involved with protective services
should range from crisis response and short-term programs to long-term programs, according to
assessed need. Family preservation and family reunification services are required as are arange
of placement options and services for children who cannot remain at home or are at risk of
placement outside of the home.

Is the current system efficient and sufficient in
providing protective services for children and families?

What changes, if any, are required to enable the
effective provision of protective services?

25



Legislation

Introduction

One of the major tasks of the review is to scrutinise the legidation in relation to the protection
of children. There are two principa Acts that outline the objects and responsibilities for
government in responding to the needs of vulnerable and at risk children and young people,
and families and communities.

The Children’s Protection Act, 1993 in South Australia specificaly covers the protection of
children and young people from abuse and neglect.

The Family and Community Services Act, 1972 provides the legidative mandate that drives
welfare provision and reflects arole for government across a breadth of services to enhance
and assist South Australian children, families and communities and meet their needs.

Other Acts that have particular relevance include the Evidence Act, 1929, the Criminal Law
Consolidation Act, 1935, the South Australian Health Commission Act, 1976. the
Commonwealth Migration Act, 1958 and the Commonwealth Family Law Act, 1975.

A summary of the main aress of the Children’s Protection Act, 1993, the Family and
Community Services Act, 1972 and the Evidence Act, 1929 is provided for consideration.
Full copies of al the relevant Acts are available from SA Government Information Centre
Bookshop, 77 Grenfell Street, Adelaide, phone 13 23 24 or can be found on SA Central
Website: http://ww.parliament.sa.gov.au:8080/acts-list.htm

THE CHILDREN’S PROTECTION ACT, 1993

In South Australia, the Department of Human Services through its service provider FAY S has
statutory responsibility, under the Children’s Protection Act 1993, for receiving notifications
and investigating allegations of child abuse and neglect.

The following sections provide information about the most significant aspects of the current
children’s protection legislation.

Objects under the Act - Section 3

This section sets out the objects to be considered when applying the Act:

B Theobject of the Act isto provide for the care and protection of childrenandtodo soin a
manner that maximises a child's opportunity to grow up in a safe and stable environment
and to reach his or her full potential.

®  Theadministration of the Act is founded on the principle that the primary responsibility
for achild's care and protection lies with the child’s family and that a high priority should
therefore be accorded to supporting and assisting the family to carry out that responsibility.

Are the overall objects sufficient in covering
State responsibility towards protecting children and
young people?

What changes, if any, should be made to improve
the objects?
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Legislation

Principles to be observed in dealing with children - Section 4

There are two major principles that guide the administration of the Act. They are:
m  the safety of the child is the paramount consideration; and
m  the powers must dways be exercised in the best interest of the child.

In addition, serious consideration must also be given to the desirability of:

m  keeping the child within his or her family;

B preserving and strengthening family relationships;

®  not withdrawing a child unnecessarily from the child’s familiar environment or
nei ghbourhood;

B not interrupting unnecessarily the child’s education or employment; and

®  preserving and enhancing the child’s sense of racial, ethnic, religious or cultural identity
and making decisions consistent with these.

Two other principles require special mention:

m  |f thechild isableto form and express his or her own views, those views must be sought
and given serious consideration, taking into account age and maturity.

m  All proceedings must be dealt with expeditioudly, with due regard to the degree of urgency
of each particular case.

Do the two primary principles provide sufficient
guidance to those with responsibility for
administering the Act?

Do the other principles provide sufficient guidance to
those administering the Act. In particular, is there
sufficient direction when considering decisions in relation
to a child’s racial, ethnic, religious or cultural identity?

What changes, if any, should be made to improve
this section?
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Legislation

Definition of child abuse and neglect - Section 6 (1)

The definition of abuse or neglect in relation to a child means the:
B sexua abuse of the child;
m  physica or emotiona abuse of the child, or neglect of the child,
O tothe extent that the child has suffered, or islikely to suffer, physical or psychological
injury detrimentd to the child’'s well being;
O or thechild's physical or psychological development isin jeopardy.

Does the definition provide sufficient guidance to those
with responsibility for administering the Act, to
determine when children and young people require
protective action by the State?

What changes, if any, should be made to improve
the definition?

Definition of “at risk” - Section 6 (2)

28

In order to make a determination regarding whether a child is*“at risk’ the following must be
taken into account:
m  the child has been, or is being, abused or neglected; or
B aperson with whom the child resides (whether a guardian or not)
O hasthreatened to kill or injure the child and there is a reasonable likelihood of the
threat being carried out; or
O haskilled, abused or neglected some other child or children and there is a reasonable
likelihood of the child in question being killed, abused or neglected;
or
m  the guardians of the child:
O areunable to maintain the child, or are unable to exercise adequate supervision or
control over the child; or
O areunwilling to maintain the child, or are unwilling to exercise adequate supervision
over the child; or
O  aredead, have abandoned the child, or cannot, after reasonable inquiry, be found; or
O thechildisof compulsory age but has been persistently absent from school without
satisfactory explanation of the absence; or
O  thechild isunder 15 years of age and is of no fixed address.

Does the definition provide sufficient guidance to
those with the responsibility of administering the Act,
to determine situations of risk?

What changes, if any, should be made to improve the
definition of ‘at risk’?



Legislation

General functions of the Minister - Section 8

Under the Children’s Protection Act the Minister responsible for the Act (the Minister for
Socia Justice) must endeavour to ensure the following occurs:

promote a partnership approach between the government, local government, non-
government agencies and families in taking responsibility for and dealing with the problem
of child abuse and neglect;

promote and assist in the development of coordinated strategies for dealing with the
problem of child abuse and neglect;

provide, or assist in the provision of, services for dealing with the problems of child abuse
and neglect and for the care and protection of children;

provide, or assist in the provision of, preventative and support services directed towards
strengthening and supporting families, reducing the incidence of child abuse and neglect
and maximising the wellbeing of children generally;

assist the Aborigina community to establish its own programs for preventing or reducing
the incidence of abuse or neglect of children within the Aborigina community;

provide, or assist in the provision of, information or education service for parents,
prospective parents and other members of the community in relation to the developmental,
social and safety requirements of children;

provide, or assist in the provision of, education to persons who are required to notify the
department on forming a reasonable suspicion that a child is being abused or neglected;
provide, or assist in the provision of, services to assist persons who, as children have been
under the guardianship or in the custody of the Minister, in making a successful transition
into adulthood;

collect and publish relevant data or stetistics or to assist in their collection or publication;
promote, encourage or undertake research into child abuse and neglect;

encourage the provision, by tertiary institutions in relevant courses, of instruction about
child abuse and neglect and its prevention and trestment; and

generally to do such other things as the Minister believes will further the objects of
thisAct.

Are the current functions of the Minister sufficient
in coverage?

Do they adequately assist and support the Minister in
order to ensure the care and protection of vulnerable
and abused children and young people?

What changes, if any, should be made to improve
this section?
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Legislation

Notification of abuse or neglect - Section 11
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In South Austradia some form of mandatory notification in relation to child protection has
been in existence since 1969. Progressive amendments and the enactment of the Children's
Protection Act in 1994 have extended the range of persons required by law to notify and
remain one of the most extensive in Austraia.

This section has specific relevance not only to those who are mandated by law to provide
information to the relevant authorities, but it also provides guidance to members of the
community who are not statutorily mandated to notify but choose to do so for moral and
ethical reasons.

Mandatory notification is required where:

B aperson to whom this section applies (see below) suspects on reasonable grounds that
achild has been or is being abused or neglected;

m  thesuspicion isformed in the course of the person’s work (whether paid or voluntary)
of carrying out officia duties; and

The person must notify the department of that suspicion as soon as practicable after he or
she forms the suspicion.

Those mandated by law to notify include:

m medica practitioner, pharmacist, registered or enrolled nurse, dentist, psychologist,
member of the police force, community corrections officer, social worker, a teacher in any
educationd ingtitution, approved family day care provider, or

B any other person who is an employee of, or volunteer in a government department, agency
or instrumentality, or alocal government or non-government agency, that provides health,
welfare, education, child care or residential services wholly or partly for children who is
engaged in the delivery of services or holds a management position that includes direct
responsibility for, or direct supervision of, the provision of servicesto children.

Does the Act provide sufficient clarity to those
‘mandated to notify’ when they must do so?

Do the occupations listed, to which this section
applies, need amendment?

Failure to notify can result in a penalty (Max $2,500).
Is the penalty sufficient to ensure those mandated
comply with the Act?

What changes, if any, should be made to improve
this section?



Legislation

Confidentiality of notification of abuse or neglect - Section 13

The abuse of children in any society provokes strong emotiona reactions and families who are
subsequently investigated often feel overwhelmed and angry at the State intervening in their
personal family life. On some occasions workers and those who are suspected of having
reported the matter to authorities are subjected to thrests of or actual violence and anger. It
isfor this reason that the identity of the notifier is highly protected and remains confidential
(except in special circumstances).

For the purposes of this section a notifier is a person who notifies that he or she suspects that
achild has been or is being abused or neglected.

A person who receives a notification of child abuse or neglect from a notifier, or who otherwise
becomes of aware of the identity of a notifier, must not disclose the identity of the notifier to
any other person unless the disclosure

B ismadein the course of official duties to another person acting in the course of official
duties; or

B ismade with the consent of the notifier: or

®  jsmade by way of evidencein court.

Does this section sufficiently protect the identity of
the notifier?

What changes, if any, should be made to improve
this section?
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Chief Executive not obliged to take action in certain circumstances Section 14

In certain circumstances information received by State authorities does not require further

investigation, (for example, police are dready dealing with matter, a protective parent or

relative has provided safety for the child, malicious report). However, when adecison is

meade that no action is to be taken, the Minister or Chief Executive must be satisfied:

B theinformation or observations on which the notifier formed his or her suspicion were
not sufficient to constitute reasonable grounds for the suspicion; or

m  that while there are reasonable grounds for a suspicion, proper arrangements exist for
the care and protection of the child.

QUESTION 50

QUESTION 51

QUESTION 52

Power to remove children from dangerous situations - Section 16

This section empowers members of the police force and employees of the department
authorised by the Minister to remove children:

If an officer believes on reasonable grounds:

m that achildisinastuation that, if not removed, the child's safety would be in serious

danger; and

the child is not in the company of any of hisor her guardians,

m  the officer may remove the child from any premises or place; using such force
(including breaking into premises) as is reasonably necessary for the purpose.

QUESTION 58

QUESTION 59

QUESTION 60



Power to remove children from guardians - Section 17

If during the course of an investigation an officer believes on reasonable grounds:

m  that the safety of achild who isin the company of his or her guardian or guardiansis
in imminent danger; and

m  thechildisachildwhoisat risk;

B the officer may remove the child from the guardian or guardians, using such force
(including breaking into premises) as is reasonably necessary for the purpose.

QUESTION 61

QUESTION 62

QUESTION 63

Investigations - Section 19

This section gives departmental officers the authority to investigate allegations of suspected

abuse or neglect. If the Chief Executive Officer suspects on reasonable grounds that a child
isat risk, the Chief Executive may cause an investigation into the circumstances of the child
to be carried out.

For the purposes of investigation, the Chief Executive Officer may require a person who has
examined, assessed, carried out tests or treated a child to furnish awritten report. A person
who is required to answer a question or furnish areport, does not, insofar as he or she has
acted in good faith, incur any civil liability in complying with this requirement.

QUESTION 64

QUESTION 65
QUESTION 66
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Legislation

Application for order - Section 20

When a departmental officer believesthat achild isat risk and it is not possible to proceed with
an investigation, or a child cannot otherwise be protected during the course of an investigation,
an application to the Youth Court can be made.

If the Chief Executive Officer (or delegate) is of the opinion:
m  that thereis some information or evidence leading to reasonable suspicion that achild is
at risk; and
m  further investigation is warranted or a family care meeting should be held and
O theinvestigation cannot properly proceed unless an order is made; or
O itisdedrablethat the child be protected while the matter isinvestigated or a family
care meeting held;
O the Chief Executive Officer (or delegate) may apply to the Youth Court for an order.

Is this section effective and sufficient in its
coverage and protection?

Is there sufficient guidance as to when an
investigation and assessment order should be sought?

What changes, if any, should be made to improve
this section?

Orders Court may make - Section 21
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Once an application to the Youth Court has been made for an Investigation and Assessment
Order, the court may make arange of ordersif it is satisfied there are sufficient grounds. If
an order is granted, the maximum period will be for 28 days with only one extension for up
to 28 days allowable.

The types of orders the court may order include:

B an order authorising examination and assessment of the child,;

B an order granting custody of the child to the Minister;

B an order directing a party who resides with child to cease or refrain from residing in
the same premises as the child;

®  anorder directing a party to refrain from having contact; or

B any other ancillary orders the court thinks fit.

Are these orders effective and sufficient in coverage
and protection?

What changes, if any, should be made to improve
this section?



Legislation

Examination and assessment of children - Section 26

While a child is in the custody of the Minister or an investigation and assessment order
authorising examination and assessment isin force, an employee may take a child to persons
or aplace (including admitting to hospital), for the purpose of having the child professionaly
examined, tested or assessed.

Is this section effective and sufficient in its
coverage and protection?

What changes, if any, should be made to improve
this section?

Family Care Meetings to be convened by the Minister - Section 27

If the Minister believes that a child is at risk and arrangements should be made to secure the
child’s care and protection, the Minister should hold afamily care meeting. The Minister cannot
make an application for an order granting custody or guardianship before afamily care meeting
has been held unless satisfied:

B that it has not been possible to hold a meeting despite reasonable endeavours to do so; or
m  that an order should be made without delay; or

m  that the guardians of the child consent to the making of the application; or

m  that thereis other good reason to do so.

Is this section effective and sufficient in its
coverage, protection and application?

What changes, if any, should be made to improve
this section?
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Legislation

Purpose of family care meetings - Section 28

The purpose of afamily care meeting is to a provide proper opportunity for achild’s family,

in conjunction with a Care and Protection Coordinator (Courts Administration Authority):

®  to make informed decisions as to the arrangements for best securing the care and
protection of the child; and

B toreview those arrangements from time to time.

Is this section effective and sufficient in its
coverage, protection and application?

What changes, if any, should be made to improve
this section?

Procedures - Section 32
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The Care and Protection Coordinator must take reasonable steps to ascertain the views as to

the care and protection of the child:

m  from those persons invited to afamily care meeting who are unable to attend; and

m from the child (so far ashisor her views are ascertainable) if he or she has not been
invited, or refuses, to attend the meeting; and

®  from any guardian or other family member who has not been invited to attend the meeting,
if appropriate.

The coordinator must then relay al those views to the meeting.

Is this section effective and sufficient in its
coverage, protection and application?

What changes, if any, should be made to improve
this section?



Application for care and protection orders - Section 37

If the Minister is of the opinion:

®m  that achildisat risk; and

B that an order should be made to secure his or her care and protection;
the Minister may apply to the Youth Court for an order.

If the Minister is of the opinion:

B that proper arrangements exist for the care and protection of a child;

m  that the child would be likely to suffer significant psychological injury if the
arrangements were to be disturbed; and

m  that it would be in the best interest of the child for the arrangements to be subject
to an order;

the Minister may apply to the Youth Court for an order.

QUESTION 80

QUESTION 81

QUESTION 82

QUESTION 83
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Legislation

Court’s power to make orders - Section 38

If the court finds that the grounds of application are accepted and an order should be made
in respect of the child, the court may exercise a number of powers including:
B requiring any guardian or the child to enter into a written undertaking;
B granting custody to a guardian of the child, some other family member, the Minister,
or any other person that the court thinks fit;
B granting guardianship to the Minister or such other persons the court thinks appropriate.

Is this section effective and sufficient in its
coverage, protection and application?

What accountability and compliance mechanisms
are in place for all parties under the Act?

What changes, if any, should be made to improve
this section?
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Powers of Minister in relation to children under the Minister’s care and
protection - Section 51

The Minister may make provision for the care of a child who is under the guardianship or

custody of the Minister in any of the following ways:

m by placing the child, or permitting the child to remain, in the care of a guardian of the

child or some other member of the child's family;

by placing the child in the care of an approved foster parent or any other suitable person;

by placing the child in ahome or in any other suitable place;

by making arrangements for the education of the child;

by making arrangements for medical or dental examination or treatment of the child or

for such other professional examination or treatment as may be necessary or desirable;

® by making other provision for the care of the child as the circumstances of the case
may require.

In making provision for the care of a child, the Minister must have regard to the desirability
of securing settled and permanent living arrangements for the child.

The Minister must aso keep the guardians of the child informed about where the child is placed
and how the child is being cared for, unless the Minister is of the opinion that it would not bein
the interests of the child to do so.

Are the powers of the Minister effective and
sufficient to provide quality care for children under
the Guardianship of the Minister?

Do the terms ‘custody’ or ‘guardianship’ require
greater definition in relation to the powers of
the Minister?

What changes, if any, should be made to improve
this section?
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Legislation

Children’s Protection Advisory Panel - Section 55

The Minister must establish a panel under the Act. The panel isto consist of not less than three or
more than eight persons who have expertise in the field of child welfare. A least one must be
from the non-government sector and one other alegal practitioner. The functions of the panel are:

to monitor and keep under constant review the operation and administration of the Act; and
to report to the Minister, on the panel’s own initiative or at the request of the Minister; on
any matter relating to the operation or administration of the Act; and

to make such recommendations to the Minister as the panel thinks fit for the amendment
of thisAct or for the making of administrative changes or otherwise to further the objects

of thisAct.

Is this section effective and sufficient in its
coverage, protection and application?

What changes, if any, should be made to improve
this section?

Duty to maintain confidentiality - Section 58
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A person engaged in the administration of the Act who obtains personal information relating
to achild, aguardian of the child or any other family members or any other person alleged to
have abuse, neglected or threatened a child, must not divulge thisinformation.

Also aperson who attends a family conference (not being the child, a guardian of the child or
any other member of the child's family) must not divulge any persona information obtained
at the conference to any of those persons.

The section has a maximum penalty of $10,000.

It does not, however, prevent a person from divulging information if authorised or required

to do so by law.

Is this section effective and sufficient in its
coverage, protection and application?

What changes, if any, should be made to improve
this section?
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THE FAMILY AND COMMUNITY SERVICES ACT, 1972
Introduction

The Family and Community Services Act, 1972 preceded the focus on child protection that
emerged in the 1980s, and the new orientation toward juvenile justice that formed the basis of
the Young Offenders Act, 1993. ThisAct enables the Minister to establish arange of services
for those in the community who are in need or under stressin order to enhance the quality of
family life.

ThisAct relates to the provision and promotion of servicesto assist avariety of vulnerable
population groups (including migrants, ethnic communities, Aborigina community, disabled,
women, single parents, €tc).

TheAct is broad in its application and gives powers to the Minister to undertake a range of
functions. The range of responsibilities covered is now more likely to be shared and
undertaken by a variety of government and non-government agencies. Some of these functions
include the:

establishment of advisory panels to provide advice;

appointment of community aides to act as volunteers;

approva of foster parents;

consultation with community members on matters relevant to the provision of services,
provision of servicesto members of the public within the locdlities in which they live; and
provision of appropriate complaints mechanisms for clients recelving services.

In relation to alternative care a separate review process has already been undertaken by
the Department of Human Services and will not be covered in this paper. Consideration
of screening and monitoring processes of those employed or volunteering in child related
areas (including alternative care) is dealt with in the Major Issues section of this paper,
Sub-section 10.

Objectives of the Minister and the Department - Section 10

m  To promote the welfare of the community generally and of individuals, families and groups
within the community.

m  To promote the dignity of the individual and the welfare of the family as the bases of the
welfare of the community.

Are the objectives of the Minister and the
Department effective and sufficient in coverage and
promotion of welfare in the community?

What changes, if any, should be made to improve
this section?
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Special welfare funds - Section 23

The Minister may apply any portion of the Family and Community Development Program fund
towards the costs incurred, or to be incurred, by any person or group of persons, in establishing,
operating, maintaining, supporting, promoting or extending any service project or facility that
will advance the welfare of children, youth or any other section of the community.

The Minister can establish afund for:
m  the Family and Community Development Program; and
m  the Early Intervention and Substitute Care Program.

Is this section effective and sufficient in its
coverage, protection and application?

What changes, if any, should be made to improve
this section?

The Minister may enter into agreements for services - Section 24

The Minister may enter into agreements for the provision or promotion of family or community

welfare services or other related services with:

B aperson or group of persons with appropriate experience, qualifications or expertisein the
provision or promotion of the relevant services; or

B an organisation, established for the purpose of providing or promoting family or
community welfare services, or other related services, that employs staff with appropriate
experience, qualifications or expertise in the provision or promotion of the relevant
services; or

B aloca government authority.

The Minister should avoid, so far asis practicable, entering into agreements providing for long-

term care of personsin need of such care unless satisfied that the other parties to the agreement
do not enter into those agreements with the object of making a profit.

Is this section effective and sufficient in its
coverage and application?

What changes, if any, should be made to improve
this section?
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THE EVIDENCE ACT 1929
Introduction

South Australia parliament amended the Evidence Act, 1929 in 1993 enabling the use of closed
circuit television and screens in an effort to protect children in recognition of the intimidating
effects of acourt room environment and the potential to further traumatise of witnesses having
to give evidencein front of the accused.

Since its promulgation closed circuit television and screen usage has sowly increased in
application. Nevertheless, accessto it is still at the discretion of the judge from whom
permission has to be sought and obtained.

Unsworn evidence - Section 9

This section is particularly pertinent to children and young people giving evidence. If the judge
determines that a person does not have sufficient understanding of the obligation to be truthful
when giving sworn evidence, the judge may permit the person to give unsworn evidence, once
the judge:
B jssatisfied that the person understands the difference between the truth and alie; and
m  tellsthe person that it isimportant to tell the truth; and
m  the personindicates that he or she will tell the truth after being told of it's importance

by the judge.

After unsworn evidenceis given in tria to ajury the judge:

B must explain to the jury the reason the evidence is unsworn; and

m  if aparty requests, must warn the jury of the need for caution in determining whether
to accept the evidence and the weight to be given to it.

Is this section effective and sufficient in its
coverage and protection of young children called
as witnesses?

What changes, if any, should be made to improve
this section?
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Evidence of Young Children - Section 12

South Australia amended the legisation to enable young children and other ‘vulnerable

witnesses' who are called to give evidence receive certain supports to assist them in the process

of giving evidence. In law, avulnerable witness is defined as a witness who:

®  jsunder 16 years of age; or

m suffersfrom an intellectual disability; or

m  jsthealleged victim of a sexud offence; or

B jsat some specid disadvantage because of the circumstances of the case, or circumstance
of the witness.

Once the court determines a person is a ‘ vulnerable witness' they are entitled to have present
in the court a person of choice to provide emotional support (but they must not interfere in
the proceedings).

Unless the court otherwise alows, awitness or prospective witness in the proceedings cannot
be chosen to provide emotiona support.

Is this section effective and sufficient in its coverage
and protection of young children called as witnesses?

What changes, if any, should be made to improve
this section?

Warning relating to uncorroborated evidence - Section 12A
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Thereisno rule of law or practice obliging ajudge in acriminal tria to warn the jury that it is
unsafe to convict on the uncorroborated evidence of a child if the child gave sworn evidence.

Is this section effective and sufficient in its coverage
and protection of young children called as a witness?

What changes, if any, should be made to improve
this section?
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Protection of witnesses - Section 13

The Court can make specia arrangements for taking evidence from awitness to protect them

from embarrassment or distress, or being intimidated by the atmosphere of the courtroom.

In doing so the Court may make the following orders:

m  that the evidence be given outside the courtroom and transmitted to the courtroom by
means of closed circuit television;

B that ascreen, partition or one-way glass be placed to obscure the witness's view of a
party to whom the evidence relates or some other person;

m  that the witness be accompanied by arelative or friend for the purpose of providing
emotiona support.

However, an order must not be made if it would prejudice any party to the proceedings

and in effect:
m  relieve the witness from the obligation to give sworn evidence or; submit to cross-
examination;

m  prevent the judge or the jury from seeing and hearing the witness giving evidence.

If the effect of an order would prevent the defendant from seeing and hearing a witness the
order may only be made if there is no other practicable way to protect the witness. Also if the
court makes special arrangements for taking evidence in ajury trial, the judge must warn the
jury not to draw any inference adverse to the defendant and not alow the special arrangements
to influence the weight given to the evidence.

Is this section effective and sufficient in its coverage
and protection of young children called as a witness?

What changes, if any, should be made to improve
this section?
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OTHER LEGISLATION

46

Other legidation which may require consideration includes:

South Australia

The Adoption Act 1988

The Disahility ServicesAct 1993

The Education Act 1972

The Ombudsman Act 1972

The Children’s ServicesAct 1985

The Freedom of Information Act 1991

The Consent to Medical Treatment and Palliative Care Act 1995
The Criminal Law Consolidation Act 1935

The Youth Court Act 1993

The Bail Act 1985

The South Australian Health Commission Act 1976
The South Austraian Housing Trust Act 1995

Commonwealth

The Family Law Act 1975
The Migration Act 1958
The Disability Discrimination Act 1992
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